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INTRODUCTION  

1. These legal submissions support Horowhenua District Council's (HDC) 

application under section 88 of the Resource Management Act 1991 (RMA) 

for resource consents for, inter alia, the discharge of stormwater, the 

construction of attenuation structures, and the undertaking of earthworks 

associated with those structures in an unnamed tributary of the Koputaroa 

Stream (Application). 

2. In support of the Application, these submissions: 

(a) set out the background and context to the Application; 

(b) describe the statutory framework for the Commissioner's decision; 

(c) summarise the evidence filed in relation to the environmental effects of 

the Application and highlight key issues for determination; 

(d) identify relevant district and regional planning documents; 

(e) address the conditions proposed to attach to the resource consents; 

and 

(f) address the application of Part 2 of the RMA to the Application. 

BACKGROUND AND CONTEXT TO THE APPLICATION 

3. The population of Horowhenua is expected to grow from 36,000 people to 

more than 62,000 by 2041. There is currently high demand for additional 

housing in Levin, and this will only increase over time.  

4. As explained in the evidence of Mr Brent Maguire, as part of its strategy to 

meet the need for more housing, HDC has identified an area bounded by 

Kennedy Drive, Roslyn Road and 200 metres east of Fairfield Road for 

residential development (Development Area).1 The Development Area is 

zoned residential with Development Structure Plans included in the 2015 

Horowhenua District Plan.  

5. As Mr Maguire notes, the current land use in the Development Area is a 

mixture of rural, residential and low density / rural residential uses.2 

 
1 Statement of Evidence of Brent Maguire, 8 October 2021, at paragraph 11. 
2 At paragraph 12.  
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Development will see a change in land use to predominantly residential and 

will, over time, result in approximately 650 additional residential properties.  

6. Mr Maguire also explains that, in recent years, there has been a history of 

flooding in certain parts of North-East Levin, notably the Easton Way 

residential area and surrounding streets, and the Okarito Avenue 

development.3  

7. In order to appropriately allow for the current and planned development in the 

Development Area and to alleviate existing flooding issues, HDC has made 

various upgrades to its stormwater infrastructure, including upgraded pump 

stations and new or upsized pipework.4 

8. Stormwater from North‐East Levin currently discharges to a tributary of the 

Koputaroa Stream. There is no attenuation or treatment provided at the point 

of discharge. The development described above will ultimately lead to an 

increase in stormwater volume at this discharge point. Through the 

Application, HDC seeks resource consents for this increased discharge, as 

well as for the construction of ponds to provide treatment and attenuation of 

the discharge.  

STATUTORY FRAMEWORK FOR THE COMMISSIONER'S CONSIDERATION 

OF THE PROJECT 

9. The consents required for the Application under the One Plan are set out in 

the evidence of Ms Annette Sweeney. Ms Sweeney and Ms Sara Westcott 

(for Manawatū-Whanganui Regional Council (Horizons)) agree on the 

consents required, and that the application should be 'bundled' and assessed 

as a discretionary activity under sections 104 and 104B of the RMA. 

10. Section 104(1) provides that when considering the applications for resource 

consent and any submissions, the decision-maker must, subject to Part 2 of 

the RMA, have regard to: 

(a) any actual and potential effects on the environment of allowing the 

activity;  

(b) any relevant provisions of statutory planning documents; and 

 
3 At paragraph 13.  
4 At paragraph 17. 
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(c) any other matter the decision-maker considers relevant and reasonably 

necessary to determine the application. 

11. When considering discharge permits, section 105 requires that regard must 

be had to the following three matters: 

(a) the nature of the discharge and the sensitivity of the receiving 

environment; 

(b) the applicant's reasons for the proposed choice; and 

(c) alternative methods of discharge and any other receiving environment. 

12. Section 107 relates to restrictions on the grant of certain discharge permits 

where there is a discharge of contaminants. 

13. The application of these statutory considerations to the Application is 

considered later in these submissions. 

EFFECTS ON THE ENVIRONMENT 

14. Under section 104, the Commissioner is to have regard to any actual and 

potential effects on the environment of allowing the activity, while section 

5(2)(c) also refers to "avoiding, remedying, or mitigating any adverse effects 

of activities on the environment" as part of the sustainable management 

purpose of the RMA. 

15. The Assessment of Environmental Effects5 (AEE), supplementary materials 

provided in response to various section 92 requests, the expert evidence for 

HDC, and the Horizons s42A report extensively consider the environmental 

effects of the Application. The expert evidence for HDC and for Horizons is 

largely aligned. These submissions outline key findings, with a focus on the 

few matters that remain in contention. 

Downstream flooding  

16. A number of downstream Koputaroa residents made submissions in 

opposition to the Application, citing concerns about effects on the Koputaroa 

Drainage Scheme and downstream flooding. HDC acknowledges that there 

are existing issues with the Koputaroa Drainage Scheme, and has therefore 

 
5 Revised Assessment of Environmental Effects, June 2019. 
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sought through the design for the Application to provide for hydraulic 

neutrality up to a 1% AEP flood event.  

17. In assessing the effects of the Application, Mr David Arseneau has employed 

a conservative approach, including an assumption that no additional 

stormwater discharge is being retained within the boundaries of proposed 

developments.6 Even adopting this approach, Mr Arseneau finds that  

(a) increases to runoff peak flow are adequately mitigated through 

implementation of the proposed attenuation ponds along the Koputaroa 

Tributary, namely Pond 1 (Coley Pond), Pond 3 and Pond 4, which will 

reduce the post-development runoff peak flow to pre-development 

levels and achieve hydraulic neutrality;7 and 

(b) potential downstream flooding effects related to the increase in runoff 

volume will be less than minor (contributing an additional 2.3% of the 

volume at the Manawatū floodgates in the 100-year ARI flow event).8 

18. Dr Jack McConchie, for Horizons, concurs with the above findings, even 

finding that:  

(a) the effects are likely to be less than assessed due to the conservative 

design flows; 

(b) the proposed works will result in slight positive benefits for the 

Koputaroa Stream Flood Control and Drainage Scheme; and 

(c) there may be a small reduction in the existing flood hazard during some 

flood events.9 

19. Nevertheless, HDC recognises that existing flooding issues are a matter of 

importance to the community, and has agreed to make a financial 

contribution of up to $600,000 towards the Koputaroa Drainage Scheme 

(which is controlled and managed by Horizons Rivers Management). While 

the impact of this contribution cannot be specifically quantified before the 

exact measures are determined, this can undoubtably be put to a use that 

will result in an improvement of the current issues faced by downstream 

Koputaroa residents. 

 
6 Statement of Evidence of David Arseneau, 8 October 2021, at paragraph 43. 
7 At paragraph 12. 
8 At paragraph 29. 
9 Section 42A report of Dr Jack McConchie, 1 October 2021, at paragraph 138. 
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Stream erosion 

20. Mr Arseneau has also assessed potential erosion effects that may be caused 

by increases in runoff volume. Mr Arseneau considers potential erosion 

effects in the tributary can be appropriately mitigated through channel 

widening, vegetation planting, installation of rip-rap, as well as monitoring 

measures.10 Mr Kyle Christensen, for Horizons, also concludes that the 

effects of the Project can be managed to be less than minor.11  

21. Mr Christensen has proposed revised conditions, which (following further 

modification by Ms Sara Wescott in her responses to the Commissioner of 27 

October 202112) are acceptable to HDC, except in respect of proposed 

conditions 10 and 11. These conditions relate to the possibility of the loss of 

floodplain storage resulting from filling within the Development Area. In his 

further response to the Commissioner, Mr Arseneau has explained that such 

conditions are unnecessary because the design performance of the 

attenuation ponds is not expected to be impacted by any potential land 

raising resulting from the residential development.13  

Construction erosion and sediment controls 

22. HDC has provided draft Erosion and Sediment Control Plans prepared in 

accordance with the “Erosion and Sediment Control Guide for Land 

Disturbing Activities in the Wellington Region”. Mr Ridley, for Horizons, has 

provided revised recommended conditions of consent, and concludes that, 

provided these are adopted, effects from sediment discharges during 

earthworks can be appropriately managed.14 The proposed conditions are 

acceptable to HDC.  

Powelliphanta snails 

23. Dr Sarah Herbert has assessed potential flooding effects on Powelliphanta 

snails on four identified downstream sites. Of these sites, only one is 

anticipated to experience an increase in flood volume, and this would be a 

maximum increase of 2.6% to 4% in water level in exceptionally rare 

circumstances where the Manawatū floodgates are closed and water has 

backed up from the floodgates to the snail habitat locations.15 Dr Herbert 

 
10 At paragraph 31.  
11 Section 42A report of Kyle Christensen, 1 October 2021, at paragraph 138. 
12 Supplementary evidence of Sara Wescott, 27 October 2021, at paragraph 23. 
13 Supplementary evidence of David Arseneau, 29 October 2021, at paragraph 15. 
14 Section 42A report of Graeme Ridley, 1 October 2021, at paragraph 70. 
15 Statement of Evidence of Dr Sarah Herbert, dated 13 October 2021, at paragraph 19. 
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concludes that effects on Powelliphanta from the Application would be 

negligible.16  

24. Dr Elizabeth Daly, for Horizons, considers there is a potential effect on 

Powelliphanta of "low probability with a high impact", which she considers 

requires additional mitigation or management.17 Dr Daly relies on the findings 

of Dr McConchie, but appears to overlook his conclusion that "the proposed 

works will have no adverse hydrological effect on the Snail Reserves and 

snail habitat in the vicinity of Tavistock Road" and "will result in slight positive 

benefits for the Koputaroa Stream Flood Control and Drainage Scheme."18 Dr 

Herbert has considered Dr Daly's evidence, and while she considers that the 

measures proposed by Dr Daly would likely result in a ‘net gain’ for this 

species, these measures are not required to mitigate effects of the proposed 

activity.19  

25. For the above reasons, and particularly as Dr Daly's recommendations are 

not related to the effects of the Application, Dr Herbert's evidence should be 

preferred.  

26. Nevertheless, HDC is satisfied if a portion of the financial contribution offered 

for the benefit of the Koputaroa Drainage Scheme is directed toward 

improving the hydrological regime at the site, if any such works are 

determined appropriate by HDC and Horizons. 

Water quality 

27. Through the Application, HDC proposes stormwater treatment through a 

pond and wetland system. A report submitted in the AEE by Aquanet 

assessed effects on freshwater ecology and water quality, and found that any 

effects of the Application would be less than minor. The evidence of Dr Alex 

James, for Horizons, finds that the proposed stormwater treatment "will have 

overall benefits to water quality compared to the current situation"20, and the 

adverse effects of the proposal are less than minor.21  

28. Dr James and Ms Westcott have proposed22 various water quality related 

conditions which are generally acceptable to HDC, except as set out in Ms 

Sweeney's responses to the Commissioner on 29 October 2021. Notably, in 

 
16 At paragraph 18. 
17 Section 42A report of Dr Elizabeth Daly, 1 October 2021, at paragraph 47. 
18 Section 42A report of Dr Jack McConchie, at paragraph 138. 
19 Statement of Evidence of Dr Sarah Herbert, at paragraph 24. 
20 Section 42A report of Dr Alex James, 1 October 2021, at paragraph 77. 
21 Section 42A report of Dr Alex James, 1 October 2021, at paragraph 57. 
22 As modified by their respective responses to the Commissioner on 27 October 2021. 
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respect of the stormwater discharge consent conditions, proposed condition 

19 would require HDC to 'ensure' that "residential developments (including 

road surfaces) in the area serviced by this consent incorporate designs that 

minimise the generation of contaminants, including but not limited to the use 

of sustainable drainage systems (SuDS)…". This is unlawful, in that it would 

fetter the discretion of statutory processes that would be required to bring 

about such requirements (namely, through the promulgation of bylaws and/or 

district plan provisions).23 In any event, this condition is unnecessary given 

the findings as to effects as noted above, and that the conditions already set 

water quality requirements for the discharge.  

REGULATIONS, POLICY AND PLANNING DOCUMENTS AND OTHER 

MATTERS 

29. The Commissioner is directed by section 104 to have regard to relevant 

provisions of certain statutory planning documents. Ms Sweeney and Ms 

Westcott agree on the policy documents and the provisions of these that are 

relevant to the Project, with the minor exception of the National 

Environmental Standard for Sources of Human Drinking Water, which is not 

applicable for the reasons set out in the evidence of Ms Sweeney.24 

30. Overall, Ms Sweeney concludes that the Project is consistent with all the 

relevant statutory document, while Ms Westcott considers that "the proposal 

as it currently stands is inconsistent with a number of Objectives and Policies 

of the NPS-FM and the One Plan with respect to the requirement to enhance 

water quality where it is degraded, but largely consistent with the remaining 

planning provisions in terms NPS-FM and NES-DW and the One Plan."25 

31. Ms Sweeney has responded to Ms Westcott's view on provisions relating to 

enhancing water quality where it is degraded, these primarily being Policy 5 

and Policy 13 of the NPSFM, and Objective 5-1 and Policy 5-1 of the One 

Plan.26 In broad terms, these objectives and policies promote the 

improvement or enhancement of waterbodies where they have degraded 

attributes.  

32. As Ms Sweeney notes, and as supported by the findings of Dr James, 

municipal stormwater discharges are not the cause of, or a significant 

 
23 Wellington Fish and Game Council v Manawatu Wanganui Regional Council [2017] NZEnvC36, at [186] 
provides an example of this general principle of public applied in the RMA context. 
24 At paragraph [34] and [35]. 
25 Section 42A report of Sara Westcott, 6 October 2021, at paragraph 330. 
26 Statement of Evidence of Annette Sweeney, dated 13 October 2021, from paragraph 48. 
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contributor to, the degraded attributes of the receiving environment.27 

Nevertheless, the Application will result in improvements to water quality. As 

Dr James notes, the proposed treatment will "provide a much higher level of 

contaminant removal than the current situation."28  

33. Accordingly, Ms Sweeney concludes that the Application is consistent with 

these policies and objectives, noting that the policies and objectives are only 

relevant to the application to the extent that effects of the activity 

meaningfully relate to the policy outcomes sought.29 For example, while the 

NPSFM sets a framework for the overall improvement of the state of 

degraded waterbodies over time, it does not direct that a single consent 

application is held accountable for improving a degraded attribute of a 

freshwater management unit (especially where the applicant has a negligible 

influence on the attribute). 

Other statutory tests 

Section 105  

34. In terms of the proposed discharge permits, Ms Sweeney and Ms Westcott 

agree that adequate regard has been had to: 

(a) the nature of the discharge and the sensitivity of the receiving 

environment; 

(b) HDC's reasons for the proposed choice; and 

(c) alternative methods of discharge. 

Section 107 

35. Section 107 relates to restrictions on the grant of discharge permits where 

the discharge is likely to give rise to certain effects. Ms Sweeney and Ms 

Westcott agree that granting the Application is not precluded by s107 

matters. 

CONDITIONS 

36. Section 108 provides that the consent authority may impose conditions on 

resource consents (if granted). Horizons has proposed an extensive set of 

 
27 At paragraphs 50, 52, and 68.  
28 Section 42A report of Dr Alex James, at paragraph 56. 
29 Section 42A report of Dr Alex James, at paragraph 56. 
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conditions to be imposed should the Commissioner be minded to grant the 

resource consent applications.   

37. There is a high level of agreement between HDC and Horizons on the 

proposed conditions. The outstanding areas of disagreement are set out in 

the evidence-in-chief and supplementary evidence of Ms Sweeney, and a 

number of these matters are traversed earlier in these submissions.  

38. Overall, should Mr Sweeney's suggested amendments be incorporated, the 

proposed conditions will appropriately avoid, remedy and mitigate any 

adverse effects. 

PART 2 RMA ASSESSMENT 

39. Ms Sweeney and Ms Westcott agree that, following the reasoning of the 

Court of Appeal in R J Davidson Family Trust v Marlborough District 

Council30, it is unnecessary to refer to Part 2 in respect of the Application as 

the relevant plan provisions have clearly given effect to Part 2. Nevertheless, 

it is respectfully submitted that the Project will achieve the sustainable 

management purpose of the RMA, and is consistent with sections 6 and 7, 

for the reasons as set out in the AEE and Ms Sweeney's evidence.31   

CONCLUSION 

40. The Application:  

(a) will achieve the sustainable management purpose of the RMA 

(b) is consistent with the objectives and policies of the relevant planning 

documents; and 

(c) will appropriately avoid, remedy, or mitigate adverse effects on the 

environment; and  

for these reasons, the Application should be granted. 

DATED this 29th day of October 2021 

Mark Mulholland 

Counsel for the Applicant 

 
30 [2018] NZCA 316, [2018] 3 NZLR 283. 
31 At paragraph 93. 


